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'<!l" ~~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-013-19-20

~ Date :25-06-2019 urm ffl c#r aRRsr Date of Issue:

ft 3mrgias snrgarr (rfta) arr nRa

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad ~

3777 angaa, 4ha sara ye, ssrarare-Ill rgarra rr urta smr? :05/AC/ST/IMIEHP18-19
f2ia: 31-12-2018 gfr

Q Arising out of Order-in-Original: 05/AC/ST/MEH/18-19, Date: 31-12-2018 Issued by:
Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.

£1" '11 c\) C'1aaf gi 4fart ar +ra vi uT
Name & Address of the Appellant & Respondent

Mis. Shreenatthji Developers

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'l'fRct" m<l>R <ITT TRT!ffUf 3Tiffi"
Revision application to Government of India :

(1) a4tu snaa zyca arfefr, 1994 c#r 'cTRT sir«fa Rt aar nmii a iqtnr cm- i3"tf-'cTRT <B"
Ir rg # si+if y+terr sm4a 'sra Ra, 'l'fRct" m<l>R, fcJm~. ~Fcrwr . "'ml1.!T ll'Rrrc;r , "Gfrq,, c\'l"Cr
raa,imrf, { fact : 110001 at at urft aReg [

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufgr al IR k mm i ca hf gRan fa4t uerIt zn Gr1are a fa quern
qi qusr i re a umd gy mf #, z ft suer zrvsare a f8 aar i zn Raft suer i zh
1'f@ c#r fana g{ st

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

('<!l") rd as fft Tz z getRuff mr W qr I fafufu TT i3"tT<l11Tp cpm) 1'ffC'l" 'Clx~
zgea #Raz \YlT ra # aa fan#t rg zm garRuff at

(b) In case of rebate of duty of excise on goods exported to any coun · outside
India of on excisable material used in the manufacture of the goods w. J - d to any
country or territory outside India. ;};'
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(<T) ~ ~ m-r :r@R ~ f<Flr 'l'fR"a" cfi <!ITT (~ m~ <ITT) ~ fclrriT <Tm 1=ffR 'ITT I .
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

'cl" 3ifc'r:r ~ ctr~~ <fi :fRfR <fi ~ "Gil" ~ ~ lfRf ctr 11W % atR ~ 3lmT "Gil" ~ mxr ~
~ <fi garf@a snrgr, rft <fi &RT 1TI"fur m~ IR m ,rrq # fclm~ (.f.2) 1998 mxr 109 &m~ ~ ,rq-

(d) Credit of any duty _allowed to be utilized towards payment of excise duty on final products
under !he_ provIsIons of this Act or the Rules made there under and such order is passed by the
Comm1ss1oner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. .

(1) ~~~ (3Ttfrc;r) f.'llll-Jltl<.>tl, 2001 cfi ~ 9 cfi 3@""l"ffi fclf.'!Fcftsc ~~~-8 Ti err >ITTflJT # ~
3lmT cfi >lftr 3rat hf fetaRhr ft e--3rt gi srft 3lmT ctr err-err >ITTflIT cfi ~~~ fclrrlT
utar a1RR]r arr arr ~- m-r ~ <fi 3@""l"ffi mxr 35-~ Tf~ tJfl" cfi :fRfR a qa # mrer €tan-6 area
ctr >lftr 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. 0
(2) ff@err am4a a er sst -&c,rr.; wi=r gq rd BJ) znr saa "ITT mm 200/-m :fRfR ctr ~ am
usivi magcg vnr st m 1 ooo1- ctr m :fRfR ctr ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One Q
Lac.

tr zyca, #tr sara zca vi hara sr9ht maf@raw >lftr 3Ttfrc;r :­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4tr sara zyca 3rf@fr, 1944 ctr mxf 35- UO<Tf/35-~ cfi 3@""l"ffi:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

0

'3cffifc:1Rilct ~ 2 (1) Cp Ti~~ cfi arc;TTcIT ctr 3ll-fR;r, 3l<frc;rr cfi l=fflR9" Ti WlfT ~.~~
z,cs vi @hara srf#tr nrnf@raw (Rec) nt uRa eh#rr qR8, arsarara i arr zifs, a<mnf
9raGT, 31raT, 3{#1all, +[5TIT 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~ ~ (3Ttfrc;r) f.'llll-Jltl<.>t~I, 2001 ctr mxT 6 cfi sirfa Tua sv-3 PfRa fay sgnr art«ta ()
~ctr 11W 3Jl.fR;r # f@ls r4t fhg ·g 3rkr at a ufjiRe uaei snr zyca at 1Wf, <lffGf ~ 1Wf 3lR
Gana ·a if qy 5 arrqt a & asi qg 1ooo/-hht z)fl uiiUn zca #t it, <lffGf ctr 1Wf
3Tix WTTlfT ·Tzar uifr;s lg u 50 cl rd gt at u; 500o/- #hr urft etf I ufITT ~~ ctr 1Wf, <lffGf
ctr 1WT 3llx WTTlfT ·Tzar if u; 5o Gala IT wt vu & azi u; 1000o/- i:ifm ~ ~ I ctr i:ifffi ~
fG#er k af#a an grve # -w:r # "ffi'ef ~ \ill<l I <IB" ~~ ~{1.]"R cfi fa4t mrf@a rf~a.2ha a a Rt
mw m-r"ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty/ penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zf s arr i a{ sr?ii aor mm str ? at rt pr sitarfn mr par jar nr v
fclrrlT unrr Reg z ar a @ha gg f fcl, fuw tTTfr nrf aah #a ferg zqenferf ar@#tr mneraur nt v 3rft
at trmar at ya 3mar fhaur \IJTfil t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one •;J~pea4t~e Appella~t
Tribunal or the one application to the Central Govt. As the case4m¥~f.. ,.1ri!:?};;Qfµ~ d to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. f',_,,.:i""..... -~ c.r~""~9?
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(4) iilllllC'lll ~~1970 "ll"QTT ~ ct)-~-1 'Cfi 3@1"@~~~~ 3Tlffl m ~
~"ll"~~ frrum,=r~ Cfi ~ if ~ ~ ct)- ~ IDTI 1:N xii.6.50 !ffi <ITT iilllllC'lll ~~~ m<!T
fez t

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 31N ~ ,w:rc;rr cJ5l" frrffl m cfRif ~ ct'l" 31N 'lft ezIrr 1raff far \iTITIT t \ill"~~.~
nra zyc y hara aft#hr mznrf@eraur (araffaf) fa, 1982 "B f.,fgcr t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) m ~wq;-, ij;cr~4~ ~rc;;q; mi tlatcfi{ 31 41flu uf@aur (afaa) h sf 3r4hi amnai #
kehz sen erea 3@)er, ?&y9 st enr34 a iafa@c#a(gin-2) 3@Gr 2a;g(gs;g
i€z 24) Rcais: e€.ec.2a&g st#fa4)1 3@0Gr1a, r8&y #r ear cs a3iaafr hara at aft ararRt

"are&, aarr fGfaa RR areq-zf@r rar aGr 3Garf ? asrfa gr err a3ira srar #rsn art
3rd@la2rtrarabswk3feaczt
ij;cr~ 4 3FtlTq ~wcfi' "t!cf ti a lcfi{ ~ 3TcfJra " wrfcITTr-anr ~rc;;q; as enf?~ ~

(il mu 11 st a 3iaaia ffiR ta
(ii) tr2z s Rt l a{ na ffl
(iii) pl rm fR11al h fr 6 a 3irifa 2r am

-3rrat srgrf zrefzr enrr amanf@-ft (i. 2) 3ff@0era, 2014k 3cartsf@st 3r4ft
7f@artaargrf@arrfr rarr 3rs4fvi 3r4lastraa{rgt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amownt
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0 (i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) 32era;fr ar4sf@aur azrgr szi area3fmIT~rc;;q; <IT c;os rua1Ra ~ aTWT fcnir
"aTQ" ~rc;;q;~10% mraraf qz 3il szihaavs fa cl f@a taaavs#1o% mraraf qz~~~~I

.3 3 0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORER-IN-APPEAL

F No.V/2/188/GNR/18-19

This appeal has been filed by M/s Shreenathji Developers, C/o Shri Rajesh D

Patel, AD Infracon Pvt Ltd., 185, 1° Floor, Sona Complex, Highway Road, Visnagaf,

Mehsana [hereinafter referred to as "the appellant"] against Order-in-Original

No.O5/AC/ST/MEH/18-19 dated 31.12.2018 [hereinafter referred to as "the

impugned order"] passed by the Assistant Commissioner of CGST [hereinafter

referred to as "the impugned order"].

2. Facts of the case is that during the course of an inquiry/correspondence

initiated by the jurisdictional CGST officer, it was revealed that the appellant were

engaged in providing 'Work Contract Service' and not registered with service tax

department. It was further noticed that during the year 2012-13, the appellant has

received taxable amount of Rs.1,99,53,000/- towards the service rendered and not

paid any service tax thereon. A show cause notice dated 24.10.2017 was issued to O
the appellant for non-payment of service tax amounting to Rs.9,86,476/- with

interest, considering the amount of Rs.1,99,53,000/- as taxable amount towards

'Work Contract Service' during the period of 2012-13. The said show cause notice (_)

also proposes for imposition of penalty under section 78,77(1)(a) & (e) and 77(2)

of Finance Act, 1994 (FA). Vide the impugned order, the adjudicating authority has

confirmed the demand with interest and imposed penalties.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

• The demand raised in the show cause notice is not sustainable as entire

project has been completed before 2012-13; that the appellant had received

the taxable value in question during 2012-13 is after BU permission; the

appellant provides work contract service which falls under continuous supply

of service and based on legal provisions, in case of continuous supply of

service, the date of completion of an event shall be the point where the

appellant is liable to pay service tax; that even though entire/partial

consideration is received in 2012-13, the point of taxation falls before 2012­

13 as the project was completed before the said period.
• SCN has not been issue in accordance with the instruction laid down in

Department's circular No.201335/02/2017-CX dated 10.03.2017; that

without recording statement of any partner of the appellant and without

verifying supporting documents and evidences, the department has

concluded that the appellant had received taxable income under 'Work

Contract Service' during 2012-13 on the basis records of M/s AD Infracone

Pvt Ltd.
No interest and no penaltie

0
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4. Personal hearing in the matter was held on 07.05.2019. Ms Bhagyashree

Bhatt and Ms Nidhi Shah, Chartered Accountants appeared for the same and

reiterated the grounds of appeal. They further argued that the department has not

verified related documents in respect of appellant's working project and requested

to remand the case.

5. Before going into the merits of the case, I find that the appellant has filed the

instant appeal on 22.03.2019 against the impugned order dated 31.12.2018,

received by them on 09.01.2019 i.e with a delay of 15 days from the prescribed

period of two months, as stipulated under Section 85 of finance Act, 1944. The

appellant has filed a condonation of delay application with request to condone the

delay with a reason that the impugned order was misplaced from their Accountant's

office and thereby lack of communication happened. I consider their request and in

view of power entrusted under Section 85 of FA, I condone the delay.

I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum. The issue to be decided in the instant

case is relating to non-payment of service tax on taxable amount received towards

'Work Contract service'.

5.0

6. I find that the non-payment of service tax by the appellant was noticed by

the department while scrutiny of records of M/S A D Infracon Pvt Ltd; that the

appellant were engaged in providing 'Work Contract service' to plot owners in

scheme viz Uniyadham-1, Mehsana (Gujarat) and as per Income Tax assessment

0 order for the year 2012-13, the appellant had accounted receipt of

Rs.7,25,53,000/- in the said scheme. I find that the appellant has not disputed the

category of the services provided by them and its taxability. They mainly disputed

0 that the demand of service tax raised by the department is pertaining to the period

of 2012-13 for receipt of taxable amount of Rs. 1,99,53,000/-, but the point of

taxation for the said amount is before 2012-13. Therefore, the show cause notice

dated 24.10.2017 issued in this regards is not sustainable as time barred. They

further contended that the said show cause notice was issued without proper

assessment and ignoring documentary evidences pertaining to the appellant on

records.

7. 1 find that that 'Work Contract Service' is taxable from 01.06.2007 and the

service. has been defined under Section 65(105)(zzza) of FA till 30.06.2012 and

from 01.07.2012, it deals under clause (54) of Section 65 B. Thus, the period under

dispute, the said service is taxable which is not disputed. Rule 3 of Point of Taxation

Rules 2011 deals with Determination of point of taxation; Rule 4 ibid deals with

Determination of point of taxation in case of change in effective rate of tax. I find

that as per CBEC's circular No.162/13/2012-ST dated 06.07.2012, the point of

taxation for services provided,i, -- · · xable work contracts in progress on

. 01.07.2012 would need to b Rd er Rule 4 of the Point of Taxation
-6 3

Rules 2011 unless there is no ght e rate of tax. In the instant case, as

;:­
~
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stated above and as argued by the appellant, the work contract was not in progress

as they had completed their work prior to 2012-13. In the circumstances, Rule 4 is

not applicable even if the amount in question was received during 2012-13. Rule 3

and 4 ibid states as under:

3 .Determination of point of taxation.- For the purposes of these rules, unless

otherwise provided, 'point of taxation' shall be,­

(a) the time when the invoice for the service provided or agreed to be provided is
issued: Provided that where the invoice is not issued within the time period specified
in rule 4A of the Service Tax Rules,1994, the point of taxation shall be the date of

completion of provision of the service.

(b) in a case, where the person providing the service, receives a payment before the
time specified in clause (a), the time, when he receives such payment, to the extent

of such payment.

Provided that for the purposes of clauses (a) and (b),­

(i) in case of continuous supply of service where the provision of the whole or part O
of the service is determined periodically on the completion of an event in terms of a
contract, which requires the receiver of service to make any payment to service
provider, the date of completion of each such event as specified in the contract shall
be deemed to be the date of completion of provision of service; 0
(ii) wherever the provider of taxable service receives a payment up to rupees one
thousand in excess of the amount indicated in the invoice, the point of taxation to
the extent of such excess amount, at the option of the provider of taxable service,
shall be determined in accordance with the provisions of clause

(a). Explanation .- For the purpose of this rule, wherever any advance by whatever
name known, is received by the service provider towards the provision of taxable
service, the point of taxation shall be the date of receipt of each such advance.

Rule 4. Determination of point of taxation in case of [change in effective
rate of tax]. - Notwithstanding anything contained in rule 3, the point of taxation in
cases where there is a [change in effective rate of tax] in respect of a service, shall Q
be determined in the following manner, namely :­

0
(a) in case a taxable service has been provided before the [change in effective

rate of tax],-

(i) where the invoice for the same has been issued and the payment received
after the [change in effective rate of tax], the point of taxation shall be date of
payment or issuing of invoice, whichever is earlier; or

(ii) where the invoice has also been issued prior to [change in effective rate of
tax] but the payment is received after the [change in effective rate of tax], the point
of taxation shall be the date of issuing of invoice; or

(iii) where the payment is also received before the [change in effective rate of
tax], but the invoice for the same has been issued after the [change in effective rate
of tax], the point of taxation shall be the date of payment;

(b) in case a taxable service has been provided after the [change in effective rate
of tax],­

(i) where the payment for the invoice is also made after the [change in effective
rate of tax] but the invoice has been issued prior to the [change in effective rate of
tax], the point of taxation shall be the date of payment; or

(ii) where the invoice h d the payment for the invoice received
before the [change in effec e point of taxation shall be the date of
receipt of payment or date corsmr"rt 'ce, whichever is earlier; or

" .>
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(iii) where the invoice has also been raised after the [change in effective rate of
tax] but the payment has been received

8. As per contention of the appellant, point of taxation will be applicable as per

Rule 3 (a) ibid. i.e "the time when the invoice for the service provided or agreed to

be provided is issued: Provided that where the invoice is not issued within the time

period specified in rule 4A of the Service Tax Rules, 1994, the point of taxation shall

be the date of completion of provision of the service". The adjudicating authority

has held that the service rendered by the appellant falls under "original Work" and

liable for service at the appropriate rate. I feel that the adjudicating authority has

not considered appellant's above referred argument while confirming the duty.

Further, I find that the adjudicating authority has worked out taxable value for

2012-13 by reducing receipt of gross value for the year 2010-11 and 2011-12 as it

hits by Point of Taxation Rules. However, there was no discussion regarding how

the receipt taxable amount for 2012-13 did not hit by Point of taxation Rules

Q especially the appellant has placed above mentioned argument. Further the

appellant at the time of personal hearing has also contested that their working was

not considered by the adjudicating authority and further requested to remand the

case.

9. In view of above discussion, I feel that the matter needs to be verified again

as per Point of Taxation Rules supra and the contention raised by the appellant.

Therefore, I remand the matter to the adjudicating authority.

ass/\8319
Superintendent (Appeal),
Central Tax,Ahmedabad.

Attested

10. The appeal filed by the appellant stand disposed of in above terms.
at«O
mat#"

qur erg#a (rfea)
Date : 06.2019
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BY R.P.A.D

To,
M/s Shreenathji Developers,
C/o Shri Rajesh D Patel, AD Infracon Pvt Ltd.,
185, 1 Foor, Sona Complex, Highway Road, Visnagar, Mehsana
Copy to:­
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2. The Commissioner, Central Tax, Gandhinagar.

3. The Additional Commissioner, CGST, Gandhinagar

4. The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar

5. The Assistant Commissioner, Gandhinagar Division.

6. Guard file.

7. P.A file.
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