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Arising out of Order-in-Original: 05/AC/ST/MEH/18-19, Date: 31-12-2018 Issued by:
Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.

g et TF wftardt &1 =M vd gar
Name & Address of the Appellant & Respondent
M/s. Shreenatthji Developers
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[.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

R WRBR BT TN AT
Revision application to Government of India :

(1) DT SIS Yob AR, 1994 P URT Sl Y qaIC MY A S AR F YA GRT B SI-RT B
YO WRgH B Sl G ST oY Wik, WRG WeR, R dumer, wora fam, Dl §Rw, ofie d
HeH, e AR, 9% Aol © 110001 BV B W =R |

() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) g Arel @l B % Aer F g W S eREm W B qrerR O o eRa § ar fRd woerR 9
YUSTIR # A6l o W gY A1 &, a7 frelt woerTR ar WveR § =R g8 feell erar ¥ ar Rl qverR ¥ 8

m@aﬁmzﬁaﬁmﬁa‘n

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

@) R © 9 50 g a1 ey A it w1 w91 wrer @ Rffwir § S ger v 9a ) Sared
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-or-territory outside

(b) In case of rebate of duty of excise on goods exported to any coun
India of on excisable material used in the manufacture of the goods whigh

country or territory outside India.
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(c) ldn tcase of goods exported outside India export to Nepal or Bhutan, without payment of
uty. -

g aiﬁqumqqﬁummWﬁw%hﬁa@?@ewaﬁnﬁ%aﬁ?@mvﬁww@
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(d) Credit qf any duty ;allowed to be utilized towards payment of excise duty on final products
under ’ghg provisions of this Act or the Rules made there under and such order is passed by the
E[Jé)gn;mlsswner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

(1) DI SIS Yo (3rdier) Frawmael, 2001 @ R o @ siaia R g3 wer su-g 3 F3
ﬁmﬁmﬁmﬁﬁwﬁﬁm—mwmmﬁﬁ~am§mmg
KIS} ' 5-5 H =
MEAAIRGLA eI oY 35-§ H FEiRT © & e & \eg & 6rRr SeR—6 @re
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RS smae & wer ol Her oW U3 @ w0 91 96 B9 8 @ SO 200 /— W S @ oy iRk
S8l W B U o ¥ SATET & a6 1000/~ B W Y @ g |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT Yoob, BRIT SUGT Yob T Hare} ey ARIREROT & Uiy arfien—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) DRI SR Yoo AMH, 1944 B ORT 35— 90d1 /35-8 B Siata—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Saferae a=se 2 (1) & § FA¢ ATAR S SFcrar o 3idiel, Idieh B A F WA Yeb, BET SR
Yo T e srdeir = (Rieee) @t ke delv dfde, swwerare ¥ quRT Hforer, wgaTe
Hael, 3RCI, 3gHAGHIG, ISIT 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.

@) S ST gob (@rdle) Fmmaen, 2001 @ ORT 6 B ofava woH 34-3 # FEiRT v eguR sl
TRl B TS I & fawg emiia By MU ey Y A uRit wfied wEt Scare Yo @ AN, @t @Y AT SN
ST WA SRR WYY 5 AR AT SEH B © g8 WUY 1000/ — W WO 81N | T8l SIS Yod @ AN, S @l AR
3R RN T GAAT WY 5 WG AT 50 WG GP 8 Gl WAY 5000/~ B WG B | S8 SedIg Yob DY AN, AT
B AT AR RN T AT FUY 50 ARG AT SHH SATGT © g8 WUy 10000/~ Wi Al BRMT | @ W WEd
RER & 99 | @fha §o give & U § 9y $ 9 | 98§ S WH & fH T ddefe. 87 @ do @
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated

(3) aft 3w ey ¥ B3 Ao AR BT WAEY B T O UID G AW B AW W BT PFAE ST 87 |
a7 ST =IfRT 39 @ B 1 5y W & Rrar wd o & a= & forg wenRerfy  srfiefi wIraifSeRer B e 3rdier

qT DT AP BT VP IS fepar SIram & |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be

paid in the aforesaid manner not withstanding the fact that the one elgpeai—e\a;]e Appellapt
Tribunal or the one application to the Central Govt. As the case may?}g d,}j:%’[’eﬁ /d to avoid

scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. 3
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.

(5) sﬁaﬁ?w@ﬁﬁmﬁaﬁmmﬁmﬁwwmwﬁmmﬁaﬁmmésﬁmwﬁu
IS Yoo T§ WAThR Ielia =iy (@rifaf) frem, 1982 3 Ak &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) W|IHAT eeh, FoET 3¢UIE o Td arad 3rdelier witleor (feda) & wiy ardvat & amrelt &
HeAI 3eUTE Yo A, 33y FY URT- 36 & siceta Rechra(wear-2) 30w 208908y
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(i) gRT 11 8t & 3faeta Ry @x

(i)  Werde o@r & @ T Tora IR
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— 3TV Serel 27 o 41 4TRT & wrerenTer Rieeller (¥, 2) 30, 2014 & 3ivwer & qd Rt arcehir
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—~Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)() T 3mger & g srdier MBHROT & Wever STgT Yoa IUAT Yo AT gUs faarfe g & A fre
9T e & 10% ST UX 1T STg1 el 505 FaTier 87 99 508 & 10% STt U% Y 517 Fehell &1

(6)() Inview of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Seryices Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriae authority.
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ORER-IN-APPEAL

This appeal has been filed by M/s Shreenathji Developers, C/o Shri Rajesh D
Patel, AD Infracon Pvt Ltd., 185, 1%t Floor, Sona Complex, Highway Road, Visnagar,
Mehsana [hereinafter referred to as “the appellant”] against Order-in-Original
No.OS/AC/ST/MEH/18—19 dated 31.12.2018 [hereinafter referred to as “the

impugned order”] passed by the Assistant Commissioner of CGST [hereinafter

referred to as “the impugned order”].

2. Facts of the case is that during the course of an inquiry/correspondence
initiated by the jurisdictional CGST officer, it was revealed that the appellant were
engaged in providing “Work Contract Service’ and not registered with service tax
department. It was further noticed that during the year 2012-13, the appellant has
received taxable amount of Rs.1,99,53,000/—' towards the service rendered and not
paid any service taX thereon. A show cause notice dated 24.10.2017 was issued to
the appellant for non-payment of service tax amounting to Rs.9,86,476/- with
interest, considering the amount of Rs.1,99,53,000/- as taxable amount towards
“Work Contract Service’ during the period of 2012-13. The said show cause notice
also proposes for imposition of penalty under Section 78,77(1)(a) & (e) and 77(2)
of Finance Act, 1994 (FA). Vide the impugned order, the adjudicating authority has

confirmed the demand with interest and imposed penalties.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that: '

e The demand raised in the show cause notice is not sustainable as entire
project has been completed before 2012-13; that the appellant had received
the taxable value in question during 2012-13 is after BU permission; the
appellant provides work contract service which falls under continuous supply
of service and based on legal provisions, in case of continuous supply of
service, the date of completion of an event shall be the point where the
appellant is liable to pay service tax; that even though entire/partial
consideration is received in 2012-13, the point of taxation falls before 2012~
13 as the project was completed before the said period.

» SCN has not been issue in accordance with the instruction laid down in
Department’s circular No.201335/02/2017-CX dated 10.03.2017; that
without recording statement of any partner of the appellant and without
verifying supporting documents and evidences, the department has
concluded that the appellant had received taxable income under ‘Work
Contract Service’ during 2012-13 on the basis records of M/s AD Infracone
Pvt Ltd.

o No interest and no penalties
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4. personal hearing in the matter was held on 07.05.2019. Ms Bhagyashree
Bhatt and Ms Nidhi Shah, Chartered Accountants appeared for the same and
reiterated the grounds of appeal. They further argued that the department has not
verified related documents in respect of appellant’s working project and requested

to remand the case.

5. Before going into the merits of the case, I find that the appellant has filed the
instant appeal on 22.03.2019 against the impugned order dated 31.12.2018,
received by them on 09.01.2019 i.e with a delay of 15 days from the prescribed
period of two months, ‘as stipulated under Section 85 of finance Act, 1944. The
appellant has filed a condonation of delay application with request to condone the
delay with a reason that the impugned order was misplaced from their Accountant’s
office and thereby lack of communication happened. 1 consider their request and in

view of power entrusted under Section 85 of FA, I condone the delay.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum. The issue to be decided in the instant
case is relating to non-payment of service tax on taxable amount received towards

‘“Work Contract service'.

6. I find that the non-payment of service tax by the appellant was noticed by
the department while scrutiny of records of M/s A D Infracon Pvt Ltd; that the
appellant were engaged in providing ‘Work Contract service’ to plot owners in
scheme viz Uniyadham-1, Mehsana (Gujarat) and as per Income Tax assessment
order for the vyear 2012-13, the appellant had accounted receipt of
Rs.7,25,53,000/- in the said scheme. I find that the appellant has not disputed the
category of the services provided by them and its taxability. They mainly disputed
that the demand of service tax raised by the department is pertaining to the period
of 2012-13 for receipt of taxable amount of Rs. 1,99,53,000/-, but the point of
taxation for the said amount is before 2012-13. Therefore, the show cause notice
dated 24.10.2017 issued in this regards is not sustainable as time barred. They
further contended that the said show cause notice was issued without proper

assessment and ignoring documentary evidences pertaining to the appellant on |

records.

7. I find that that ‘Work Contract Service’ is taxable from 01.06.2007 and the
service has been defined under Section 65(105)(zzza) of FA till 30.06.2012 and
from 01.07.2012, it deals under clause (54) of Section 65 B. Thus, the period under

dispute, the said service is taxable which is not disputed. Rule 3 of Point of Taxation

Rules 2011 deals with Determination of point of taxation; Rule 4 ibid deals with

Determination of point of taxation in case of change in effective rate of tax. I find
that as per CBEC's circular No.162/13/2012-5T dated 06.07.2012, the point of
taxation for services provided?@% taxable work contracts in progress on
. 01,07.2012 would need to b szidt.é?“t;,r ‘;a{@% der Rule 4 of the Point of Taxation
Rules 2011 uniess there is ng
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stated above and as argued by the appellant, the work contract was not in progress
as they had completed their work prior to 2012-13. In the circumstances, Rule 4 is
not applicable even if the amount in question was received during 2012-13. Rule 3

and 4 ibid states as under:

3 .Determination of point of taxation.- For the purposes of these rules, unless
otherwise provided, 'point of taxation' shall be,- :

(a) the time when the invoice for the service provided or agreed to be provided is
issued: Provided that where the invoice is not issued within the time period specified
in rule 4A of the Service TaX Rules, 1994, the point of taxation shall be the date of
completion of provision of the service, ' .

(b) in a case, where the person providing the service, receives a payment before the
time specified in clause (a), the time, when he receives such payment, to the extent

of such payment.
Provided that for the purposes of clauses (a) and (b),-

(i) in case of continuous supply of service where the provision of the whole or part
of the service is determined periodically on the completion of an event in terms of a
contract, which requires the receiver of service to make any payment to service
provider, the date of completion of each such event as specified in the contract shall
be deemed to be the date of completion of provision of service;

(ii) wherever the provider of taxable service receives a payment up to rupees one
thousand in excess of the amount indicated in the invoice, the point of taxation to
the extent of such excess amount, at the option of the provider of taxable service,
shall be determined in accordance with the provisions of clause

(a). Explanation .- For the purpose of this rule, wherever any advance by whatever
name known, is received by the service provider towards the provision of taxable
service, the point of taxation shall be the date of receipt of each such advance.

Rule 4. Determination of point of taxation in case of [change in effective
rate of tax]. - Notwithstanding anything contained in rule 3, the point of taxation in
cases where there is a [change in effective rate of tax] in respect of a service, shall
pe determined in the following manner, namely :-

(a) in case a taxable service has been provided before the [change in effective
rate of tax],-

(i) where the invoice for the same has been issued and the payment received
after the [change in effective rate of tax], the point of taxation shall be date of
payment or issuing of invoice, whichever is earlier; or

(ii) where the invoice has also been issued prior to [change in effective rate of
tax] but the payment is received after the [change in effective rate of tax], the point
of taxation shall be the date of issuing of invoice; or

(iii) ~ where the payment is also received before the [change in effective rate of
tax], but the invoice for the same has been issued after the [change in effective rate
of tax], the point of taxation shall be the date of payment;

(b) in case a taxable service has been provided after the [change in effective rate
of tax],-

(i) where the payment for the invoice is also made after the [change in effective
rate of tax] but the invoice has been issued prior to the [change in effective rate of
tax], the point of taxation shall be the date of payment; or

ed and the payment for the invoice received
the point of taxation shall be the date of
ice, whichever is earlier; or

(ii) where the invoice has begn-is
before the [change in effectiv,

)
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(iii) ~ where the invoice has also been raised after the [change in effective rate of

tax] but the payment has been received
8. As per contention of the appellant, point of taxation will be applicable as per
Rule 3 (a) ibid. i.e “the time when the invoice for the service provided or agreed to
be provided is issued: Provided that where the invoice is not issued within the time
period specified in rule 4A of the Service Tax Rules, 1994, the point of taxation shall
be the date of completion of provision of the service”. The adjudicating authority
has held that the service rendered by the appellant falls under “original Work” and
liable for service at the appropriate rate. I feel that the adjudicating authority has
not considered appellant’s above referred argument while confirming the duty.
Further, I find that the adjudicating authority has worked out taxable value for
2012-13 by reducing receipt of gross value for the year 2010-11 and 2011-12 as it
hits by Point of Taxation Rules. However, there was no discussion regarding how
the receipt taxable amount for 2012-13 did not hit by Point of taxation Rules
especially the appellant has placed above mentioned argument. Further the
appellant at the time of personal hearing has also contested that their working was
not considered by the adjudicating authority and further requested to remand the

case.

9. In view of above discussion, I feel that the matter needs to be verified again
as per Point of Taxation Rules supra and the contention raised by the appellant.

Therefore, I remand the matter to the adjudicating authority.

10. The appeal filed by the appellant stand disposed of in above terms.
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Central Tax,Ahmedabad.

BY R.P.A.D
To,

M/s Shreenathji Developers,
C/o Shri Rajesh D Patel, AD Infracon Pvt Ltd.,
185, 1% Floor, Sona Complex, Highway Road, Visnagar, Mehsana

Copy to:-
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, Gandhinagar.

The Additional Commissioner, CGST, Gandhinagar

The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
The Assistant Commissioner, Gandhinagar Division.

Guard file.
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